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jury only for performing acts of hostility toward this country
(US.A.) which he was not required by Japan to perform...Oune
who wants that frecdom can get it by renouncing his American
citizenship. He cannot turn it into a fair-weather citizenship,
retaining it for possible contingent benefits but meanwhile playing,
the part of the traitor. An American citizen owes allegiance to
the United States wherever he may reside.

Circumstances may compel one who has a dual nationality
to do acts which otherwise would not be compatible with the obli-
gations of American citizenship. An American with a dual
nationality who is charged with playing the role of the traitor
may defend by showing that force or coercion compelled such
conduct....””® Criticising this irreconcilable conflict of dutics
demanded of the sujets miates, Chief Justice Coleridge of
England has observed in the case of Issacson v. Durant (1886)
that a man rightfully and legally in the allegiance of one
sovereign could also be rightfully and legally treated as a traitor
by another, cannot be the lawe.

In order to avert such conflicts the French law of November
5, 1928, exempted the nationals of France from the obligations of
military service, if they had met the requnirement of ilitary
service in the other States of which they are also nationals. Further,
some bilateral treaties have been concluded for this purpose, for
instance, the Treaty signed at Oslo, on November 1, 1930 between
the United States of America and Norway provides in Article 1
as follows: ““A person born in the territory of one party of parents
who are nationals of the other party, and having the nationality
of both parties under their laws, shall not, if he has his habitual
residence, that is, the place of his general abode, in the territory
of the State of his birth, be held liable for military service or any
other act of allegiance during a temporary stay in the territory
of the other party.

Provided, that, if such stay @ protracted beyond the
period of two years, it shall be presumed to be permanent, in

5. 190 F. 2d. 506, 343 U.8. 717. 96 L. ed. 1249, 72 Sup. Ct. 950.
46, AJ.LL., 1952, pp. 147-148.
47, AJILL. 1933, pp. 146-147.

6. 17 Q.B.D. 54.54 L.T. 684, 2, T.L.R. 559.
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ghe absence of sufficient evidence showing that return to the
territory of the other party will take place within a short
time.”?

The Protocol signed at the Hague on April 12, 1930, regarding
the Military Obligations in Certain Cases of Double Nationality
was intended to solve the legal tangle. Article 1 of the Protocol
provides that a person with dual nationality is liable for military
service only in the country with which he is most closely connected.
“A person possessing two or more nationalities who habitually
resides in one of the countries whose nationality he possesses, and
who is in fact most closely connected with that country, shall be
exempt from all military obligations in the other country or
countries. This exemption may involve the loss of the nationality
of the other country or countries.” Under Article 3 of the Pro-
tocol, “A person who has lost the nationality of a State under
the law of that State and has acquired another nationality, shall
be exempt from military obligations in the State of which he has
Jost the nationality.”® In this connection it may be observed
that in Dos Reis Ex Rel Camara v. Nicolls (1947), the United
States Circuit Court of Appeals, First Circuit, declined to deprive
of nationality a person of double nationality who much against
his will was inducted into the army of his second nationality i.e.,
the Portuguese army which had brushed aside his contention that
he was an American citizen and that he had no desire to
serve in the Portuguese army. It may be noted that according
to the law of Portugal, he was a Portuguese citizen also.?

Personal injury to and property
claims by dual nationals

With respeet to personal injury and property claims made
against foreign countries by the claimants’ government on behalf
of dual nationals who were considered also as nationals of the
respondent State, the governing theory of international law
during the 19th century was based on the rule laid down in the
case of James Louis Drummond decided in 1834. Drummond

7. Hackworth: Digest., Vol.III, pp.408-410.

8. Hudson, M.O: International Legislation, Vol. V. p. 374.

Hudson, M.0.: Cases and Other Materials on International Law, 3rd ed.,
1951, pp. 199-200.

68 F. Supp. 773. 161 F. 2d. 869,

Annual Digest., 1947, Case No. 51, pp. 115-118.
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was a dual national, a citizen of both France and Great Britain.

His property was seized by the French Government in 1792. The

Treaty of Paris of 1815 provided for the settlement of claims of

British subjects against the French Government for seizures of

British property in France. The final determination of claims
of this type was made by the Privy Council of Great Britain.
which denied Drummond’s claim for the reason “that the
property was seized in consequence of a French decree against
cmigrants, and not against British subjects. Drummond was
technically a British subject, but in substance, a French subject,
domiciled (at the time of seizure) in Frauvce, with all the marks
and attributes of French character....The act of violence that
was done towards him was done by the Irench Government in
the exercise of its municipal authority over its own subjects.””19
This is said to be the first case in international law in which the
doetrine of active, overriding or effective nationality was
invoked. The essence of the doctrine is that where there is a
dispute between two countries regarding the nationality of a
claimant, who is a dual national, the nationality of country of
habitual residence should prevail over his other nationality. In
other words, if both the claimant and the respondent States claim
the individual as their national, he should be considered. for
purposes of the claim, to be a national of that country in which
lie had his habitual residence at the time when the claim arose.

In the Canevaro case (1912) between Italy and Peru., where
both the conntries claimed Canevaro as their national, the
Permanent Court of Arbitration, applying the test of active and
overriding nationality stated that although he possessed Italian
nationality as well as Pernvian nationality. his activities as  a
Peruvian eitizen would deny him the status of an Italian national.™
Several of the mixed arbitral tribunals established under
the Peace Treaties of 1919 applied the same test of active and
overriding nationality in the cases involving dual nationals, e.g..
Hein v. Hildesheimer Bank (1922) decided by the British-German
Mixed Arbitral Tribunal, Baron Frederie de Born v. Yugoslevian
State (1926) decided by the Yugoslav-Hungarian Mixed Arbitral

10. Parry: Nationality and Citizenship Laws., pp. 125-127.

11. Schwarzenberger: International Law Vol. I, pp. 202 and 364.
Dickinson, E.D.: A Selection of Cases and other Readings on the Law of
Nations, 1929, pp. 216-217.

4]

Hribunal and Barthez de Monifort v. Trenhunder Hawplverwaltuny
(1926) decided by the Franco-Cerman Mixed Arbitral Tribunal.

In the case ot Hein v. Hildesheimer Bank — (1922), ‘tlw
individual who was born in Germany hecame a Bl'ifci:s'h subject
by naturalization. Although he possessed the nationalities of both
U-s.*rmauy and Great Britain. the Mixed Arbitral Tribunal t.i)()k the
view that he had become a British vational throngh hls.cl()scr
connection with Great Britain. It deglared that the c.]amlant,
who had become a British subject by naturalisation before .t.llL‘
outbreak of war (i.e. the First World War), was entitled as a Brmsh.
pational to recover money undev Article 296 of the Trcat‘}.' of
Versailles despite the fact that under German law he ha'd 1'cta1n'cd
his German nationality.'* In Baron Frederic de Born v. Yugoslavian
State. the Mixed Arvbitral Tribunal had to adjudicate upon the
nationality of the claimant possessing both the German and
Hllllg&l‘i‘d;l nationalities. While by birth he continncd t.o b&f d
(terman. by naturalization he acquired the Hungarian natlonavll‘t).
'The Tribu‘nal held that “the eclaimant was of Hungarl‘fm
nationality . . . . When at the date of the coming into forc‘.\ o{.a
treaty oftpo-acu a person was entitled to claim one nationality in
one country and another nationality in another country, and an
international tribunal was called upon to decide whether .thc
nationality actually claimed by a person should be recognised,
it was th; duty of the tribunal to examine in which of the two
countries existed the elements essential in law and in fact for the
purpose of creating an effective link of nationality and not mcrély
a theoretical one . . .. It was the duty of a tribunal charged with
international jurisdiction to solve conflicts of nationnlit,ies.. .For
that purpose it ought to consider where the claimant was (1(?1111011("(.].,
where he conducted his business, and where he exercised his
political rights. The nationality of the country determined by
the application of the above test ought to prevail.”13 As regards
the effective nationality of an individual in possession of double
nationality, the Franco-Getman Mixed Arbitral Tribunal held in
the case :»f Barthez de Montfort v. Treuhander Hauplverwalluny
(1926) as follows: ““That the principle of active nationality, l.e.,

the determination of nationality by a combination of clements of
12. Nchwarzenberger: International Law, Yol L pp v L 78

Weis: Nationality and Statelessness in Int*‘fﬂﬂt‘l?“lll_r‘““"" PRI L2t
13, Annual Digest., 1925.26, Case No. 205, pp. 277-278.
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fact and law, must be followed by an international tribunal, and
that the claimant was accordingly a French national and was
entitled to judgment accordingly.”14 "

(1955) between Liech-
tenstein and Gautemala, the International Court of Justice
summarised the prevailing

In the more recent Nottebohmn case

practice of international judicial
tribunals in these words: ““They(international arbitrators) have given
their preference to the real and effective nationality, that which
accorded with the facts, that based on stronger factual ties bet-
ween the person concerned and one of the States whose nationality
is involved. Different factors are taken into consideration, and
their importance will vary from one case to the next: the habitual
residence of the individual concerned is an important factor, but
there are other factors such as the centre of his interests, his
family ties, his participation in public life, attachment shown
by him for a given conntry and inculcated in his children,
ete.” Thus the International Court of Justice gave effect to
the principle of “real and effective nationality”, holding that in
case of conflict a person should be deemed to be a national of
that State with which he is most closely and genuinely connected
as could be gathered from the circumstances. In order to obviate
such difficulties the Constitutions of some countries contain express
provisions in this regard. For instance, Article 52 of the Mexican
Law of January 19, 1934, declares that “An individual who has
two or more nationalities other than the nationality of Mexico shall
be considered for all legal purposes in Mexico to have only one
nationality which shall be that of the country where he has his
principal habitual residence. and if he resides in neither of the
countries of which he is a national, he shall be considered to have
the nationality of the country with which according to the cir-
cumstances he appears to have the more initimate connection.’” 8
Similarly bilateral treaties are being concluded for the same
purpose, -for example, the Treaty concluded between the Unmited
States of America and Norway on November 1, 1930 embodies in
Article 1 the principle that the liability of a dual national for

14. Annual Digest., 1925-26, Case No. 206, p. 279.
15. I. C. J. Reports, 1955, pp. 12-26.
International Law Reports, 1055,  pp. 358-350.
16, Hudson: Cases and Other Materials on Lnternational Law, p. 198.
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military service is to be determined on the basis of his active md
ovcrri({iug nationality. Article 1 provides in part as follows:. .A
person born in the territory of one party of parents who are 1.1a‘t1011als
of the other party, and having the nationality of both pm‘tles. under
their laws, shall not, if he has his habitual residence, that' JS,.tllC
place of his general abode, in the territory of the State of his 1?11"0]1,
be held liable for military service or any ot-her act of allegla.lf’cl(;
during a temporary stay in the territory of the other p.arty.
Article 12 of the Draft Convention on the Law of Na"monahty
prepared in 1929 by the Harvard Law School, .(Research n} Int(.zl-
national Law,) states: “*A person who has at birth the nationality
of two or more States shall, upon his attaining the a‘g‘c of t\\r"e.nt‘y-
three vears, retain the nationality only of that one oi' those bt.a-.tcs
in thcut(\,rritory of which he then has his habitual 1'esu.1encu: ; if at‘
that time his habitual residence is in the territory of 2 b'tate'oi
which he is not a national, such person shall retain tlm- natlon‘fﬂlt:y
only of that one of those States of which he is.a‘ na‘tlorTavl w1ttl,1i:
thx; torritory of which he last had his habitual resulence:
Turther, in Article 5 of the Convention on Certain Questions
Relating to the Conflict of Nationality Laws, .signed at the Hague f);l
April 12, 1930, the same principle has been mcor.pora‘tcd. Accorc
ing to that article, a dua) national within % third State shall‘ be
treated as if he has only one nationality. He shall be irecognised
as the national of the country in which he is havb‘ituaflly. an.d
principally resident, oras the national of the country with which i:,l
the circumstances he appears to be in fact most closely connected.

Another doctrine was invoked in 1871 by the American-‘
British Claims Commission in the claim of the Eaxecutors of
RS.C.A  Alexander v. the United States. Alexander was in
possession of two nationalities, 1.e., those of Britain and the United
States of America. His execntor claimed compensation for the
oceupation of and damage to his real property in Keutucky l)y‘thc
forees of the United States of America during the Civil War. J. S.
Frazer, the Commissioner, rejected the claim on the ground that
under the law of nations a State ought not espouse a claim on behalf
of one of its nationals who was also a national of the respondent
17, H.;ldsun: Cases and Otjw;' Materials on International Law, p. 199.

18, 23, AJ .1 L., Special Supplement, 1929, pp. 14 and 41.

19. Hudson: International Legislation, Vol. Vv, p.'3.')l). .
Hudson: Cases and Other Materials on Internatiodal Law, p. 198.
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State.  According to Mr. Frazer : acti :
hg ‘razer, the practice of nations in
cases where an individual possessing two or more nationalities is
regarded as its national by each of the States whose nationalit \ h;‘
possesses is believed to be for their sovereign to leave thv(’ w;'wn
who has m.nhm'ra.\:\-vd himself by assuming ;1 double alh**ﬂieil?‘-(i to
:hv proteetion which he may find provided for him by the >1<13nmi(-ipul
'l:l\\s f)f tha.t t)th-m' sovereign to whom he thus also owes allegiance.
,o-t.mat h-ls grievances against that other sovereign as .\'\:l)jm:t-'
of international concern would be to claim a illl'{S({iOti()n .m'-
gmunt to that of the other nation of which he 1\ illv;()‘zl \'ullyi‘(\*c(:-
omplications would inevitably resu g -
recognize the right of zmotlwru to nttlntlfjlo: It:l() %O_V(“"m‘nt i
. > thus in behalf of one
whom it regarded as a subject of its own. It has certainly not
been the practice of the British Government to interfere 111 S"UC)|1
cases . ...”20 Thns, the rule that on behalf of a person Ju?viurr
dunal nationality, one of the States of which he is a national car (:c
make the other State of which he is a national a defendant ;)IGIfn e
an international tribunal is regarded as a well-established r{llco:;'
b'fc-?.l-tc practice.2l This rule is called the doctrine of non-res son\-)i
bility of States for claims of individuals with double natioialit‘\'-

' During the second half of the 19th century and the first half
of the 20th century, although the rules of domivuant or ()\'n;'ridiknr
nationality and of non-responsibility of States for dual Ii‘\ti()]i'i
claims were applied interchangeably by- international ((-1-1in(1-z
commissions, yvet more and more weight was given to the ];J.ﬂf‘;
rule. The following casges could be cited as instances in this regard:
Martin (U.R8.) v. Mexico (1868), Lebret (France) v. l'm'l;vl E’Ltuh';-
(1880), Maninot {France) v. Venezuela (1902). Br'ir/:m,-:‘rr (1?!1/;3
v. Venezuela (1903). Caneraro ({taly) v. Peru (1912), a-'nd Ah{ruﬁ Irl
Tellech (US) v. dustria (1925).22. | A

Further. in the Oldenbourg (1929) and Honey (1931) cases
. a ) . : 3 . e h S(."
(l"" ided by the British-Mexican Claims Commissions, the Comii-
ssioners stated that “the principle generally followed has

been that a pers avi i 1

: ]h_\t a person having dual nationality cannot make one of

20, Moore: History and  Dig 3 i
loore: History and Digest of the Tnternational Arbitrations

“y \:‘hl(‘h the United States has been a Party, Vol. 111, 1898,

io
eaearch i BTN > ‘ . 2520-25;
search in [I\\l.lll-l.‘lnli-ll Law. Harvard Taw Sehool. 1026 H)) ')“’” )-2331,
as. Rus AJLL..  Speeial Supplement, 1929, p. 260 e P00 L
22, Research in International Law, Harvard Law School, 1929 p. 200

. . » 020, p. 200,
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¢he countries to which he owes allegiance a defendant before an
{nternational tribunal. A person cannot sue
in an international court nor can any other govern
his behalf . . . It ix an accepted rule of international law that

his own government

ment claim on

a dual national) cannot make one of the coun-

anch a person (i.e..
a defendant before an international

tries to which e owes allegiance
tribunal.””3

The Permanent Court of Arbitration in the Canevaro case

decided in 1912, held that the claimant. being a national of both
Peru and Italy. was not entitled to claim through the Ttalian

Glovernment against Peru. In this case thongh no special doetrine
the fact that the

jan national,

was recited. the denial was based mainly on
claimant Rafael Canevaro acted consistently as a Peruv
having been prominent in Peruvian internal polities.2* The
theory of non-responsibility of the respondent State, according to
Borchard is based on the well-established principle that a person
jonality cannot make one of the countries to which

having dual nat
an international tribunal.

he owes allegiance, & defendant before
It may be added that the Harvard Draft Convention on Responsi-
bility of States has embodied this principle in Article 16(a). which
reads as follows: A State is not responsible if the person injured
or the person on behalf of whom the claim is made was Or is its
own national”2® Hyde observes. : “It may be acknowledged that
4 State should not interpose in behalf of a national as against
of which the same individual is to be regarded

a foreign State
relation to the acquisition

as a national by virtue of a principle in

ov retention of nationality which the law of nations respects, as in

a situation where an arbitral tribunal might well deem the doctrine

of dual nationality to be applicable.” In support of this view,

he cites the B.AN.C.A. Alexander Case (1871) and also some other

recent cases decided by international arbitral tribunals.28 Referring

to State practice in this regard Schwarzenberger observes that

“States do not claim to exercise a right of diplomatic protection

of nationals against States which regard such individuals as their

own nationals. Yet, in a good many Cases, the genuineness

§3- 53, AJ.IL., 1939, p. 4.

_—’{- Scott, J.B.: The Hague Court Reports, 1916, p. 284.

25. 23, A.J.[.L., Special Supplement, 1929, p. 200.

- [taconreh it [nternational Law, Harvard Law School, 1929, p. 200.

26, Hyde, C. C.: International Law Chiefly as Interpreted and Applied by
the United States, Vol 1, ond ed.,, 1951, p. 59K,
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of the connection is a question of relativity and may become highly
formal' in the case of one, as compared with ano;her, State. In
such circumstances, to apply the rule of genuineness in the abstra ct
and without relation to the facts of the actual case, in order to'
exclude the right of diplomatic protection or the jurisdictioh of

international judicial institutions would result merely in a denial
of effective justice, 2 ‘

The International Court of Justice in its Advisory Opinion
of April 11, 1949, refers to “the ordinary practice wheret;v a State
does not exercise protection on behalf of its national acain;t a State
which regards him as its own national.”’28 The :ame Court
however, in the more recent Nottebokm Case (1955) stated thf;
problem in a different way. The Court sail: “International
arbitrators have decided in the same way numerous cases of dnal
nationality, where the question arose with vegard to the exel;cise
of protection. They have given their preference to the real and
effective nationality, that which accorded with the facts, that based
on stronger factual ties between the person concerned and one
of the States whose nationality is involved. Different factors
are taken into consideration, and their importance will vary frorﬁ
one case to the next: the habitual residence of the individual con-
cerned is an important factor, but there are other factors such as
the centre of his interests, his family ties, his participation in
public life, attachment shown by him for a given country and
inculeated in his children, ete.”?, This decision of AI;l‘i] 6
1955 clearly shows the trend in modern international law. ,

01.1 .Jnne 10. 1955, the Italian-United States Coneciliation
Commission, set up under the provisions of Article 83 of the Peace
Treaty with Ttaly of February 10, 1947, considered the problem
concerning dual nationals in the claim of Florence Strunsky Merge
where the Commission unanimously rejected a elaim on the ground
that the claimant, a dual national of the United States and Itaiv
was dominantly a national of Italy because ‘““the family (of t};e:
claimant) did not have its habitual residence in the Unit‘ed States
and the interests and the permanent professional life of the hea(i
of the family were not established there.30 Tn fact, Mrs Merlore

) . g

27, Schwarzenberger- International I, 7 iR iy o

2 enberger: Inte ', Vol. I p. 363

28. Reparation for Injuries suffered ia“th Sarsion of the Gl i

& (Advisory Opionion), I.C.J. Reprclyrl;\',elszl‘;)? llc)(\ 1%1('5 R By
39. 1L.C.J. Reports, 1955, p. 22, 49, AJ.TL., 1935, pp. 306.403

30. 50, AJ.IL. 1956, pp. 154-156, il il S
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had not lived in the United States since her marriage, she used
an Italian passport in travelling to Japan from Italy in 1937 and
she stayed in Japan from 1937 until 1946 with her husband, an
official of the Italian Embassy in Tokyo and it does not appear
that she was ever interned as a national of a country enemy to
Japan.” In the same decision, the Conciliation Commission
laid down the following general rules to serve as guidance for the
proceedings before the Commission: (a) United States nationality
shall be prevalent in cases of children born in the United States of
an Italian father who have habitually lived there; (b) United
States nationality shall also be prevalent in cases involving Italians
who, after having acquired United States nationality by naturali-
zation and having thus lost Italian nationality, have reacquired
their nationality of origin as a matter of law, and as a result of
having sojourned in Italy for more than two years, without the
intention of retransferring their residence permanently to Italy;
(¢) With respect to cases of dual nationality involving American
women married to Italian nationals, United States nationality
shall be prevalent in cases in which the family has had habitual
residenee in the United States and the interests and the personal
professional life of the head of the family were established in the
United States; (d) In cases of dissolution of marriage, if the
family was established in Ttaly and the widow transfers her resi-
dence to the United States of America, whether or not the new
residence is of an habitual nature must be evaluated, case by
case. bearing in mind also the widow’s conduct. especially with
regard to the raising of her children, for the purpose of deciding
which is the prevalent nationality.” Thus it appears that in such
cases the older doctrine of dominant or overriding nationality
might again prevail in the future31

It may be noted that in this connection Briggs observes that
though “International Courts have sometimes taken jurisdiction
in such cases by inferring from domicile or ‘active nationality,’ a
preference on the part of the individual which indicated, except in
a formal sense, a closer relationship with one of the two States....
.It should be observed, however, that by taking jurisdiction
I such dual nationality cases the Court does not—and, in fact,
81. U.S.A. ex rel. Florence Strunksy Merge v. Italian Republic; Rode, ZV_Ollkl'J,

Dual Nationals and the Doetrine of Dominant Nationality, 53,
AJLL,, 1959, pp- 142-143.
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cannot—deprive the individnal of his status as a national of either
State.”'s2

Dual nationals and the third states

As against the third States, as each of the two States of the dual
national appears as hisx State. it is quite likely that each of them
can justifiably claim the right of protection over him in the terri-
tories of the third States. Conversely, a third State can treatan
individual with two nationalities as a subject of either of the two
States to which he owes allegiance. So long as a genuine link
between a claimant State and aun individual exists, the opposite
party cannot contest the right of the claimant State to grant dip-
lomatic protection to its citizen on the ground that the individual
concerned also possesses the nationality of a third State. This
avose in the case of the Mackenzie Claim (1925) between Germany
and the United States of America before the Mixed Claims Commi-
ssion. In that case there was a conflict between the two prineiples
of jus soli and jus sanguinis. The claimant’s father was born of
British parents in the United States and according to the law of
the United States, he was a citizen of that country by birth. Under
the English law. on the other hand, he was a British national by
parentage. The German Government argued that the claimant’s
father after attaining his majority had continually resided in
FEugland and Canada and that such a course of action amounted
to an election by him of British nationality and to a renunciation
and forfeiture of his United States nationality.®® It may be
noted that the Umpire admitted that in such cases the United
States Department of State used its diseretion in such a way
as not to grant diplomatic protection to an American by birth
s0 long as he resided in the country of the nationality of his
parents. Yet, in his opinion. such an administrative practice
could not deprive a United States citizen of his United States
nationality. Relying on the Mackenzie Award, the Arbitrators
in the Salem Case (1932) between Egypt and the United States of
America, formulated the principle in very clear terms. In this
case, Bgypt contended that since Salem was also a national of Persia
besides his being a national of the United States, the latter could

32. Briggs: The Law of Natious, p. 514.

33. U.S.—German Mixed Claims Cominission, 1926, Decisions and Opinions
of the Commission, p. 0628.
20, A, J, L L., 1926, pp. 593-396,
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not sponsor his claim. Rejecting the argument of Egypt, the
Tribunal declared: “The Egyptian Government cannot set forth
against the United States the eventual continuation of the Persian
nationality of George Salem; the rule of international law being
that in a case of dual nationality a third Power is not entitled to
contest the claim of one of the two Powers whose national is
interested in the case by referring to the nationality of the other
Power.”’34

It may be noted that the Convention on Certain Questions
Relating to the Conflict of Nationality Laws signed at the Hague
on April 12, 1930 deals with this aspect of the matter. Article 5 of
the Convention provides that, “Within a third State, a person
having more than one nationality shall be treated as if he had only
one. Without prejudice to the application of its law in matters
of personal status and of any conventions in force, a third State
shall, of the nationalities which any such person possesses, recognise
exclusively in its territory either the nationality of the country in
which he is habitually and principally resident, or the nationality
of the country with which in the circumstances he appears to be
in fact most closely connected.”3

Likewise, under Article 52 of the Law of Mexico, 1934, “An
individual who has two or more nationalities other than the nation-
ality of Mexico shall be considered for all legal purposes in Mexico
to have only one nationality which shall be that of the country
where he has his principal habitual residence, and if he resides in
neither of the countries of which he is a national he shall be consi-
dered to have the nationality of the country with which according
to the circumstances he appears to have the more intimate
connection.”’36

34. 2, United Nations, Reports of International Arbitral Awards, pp. 1161
and 11§8.
Schwarzenberger: International Law,, Vol. I, p. 367.

35. League of Nations Document C. 24. M 13. 1931, V.
Hudson: International Legislation, Vol. V, p. 350,

38. Hudson: Cases and Other Materials on International Law, p. 198,




CHAPTER III

PRACTICE OF STATES RELATING TO
DUAL NATIONALS

United States of America

Normally the United States does not afford diplomatie protec-
tion to an American citizen against a country whose nationality
he also possesses, although it may do so in exceptional circum-
stances. It recognises the exclusive right of protection of the
other State if the de cujus i.e., the dual national, has his habitual
residence there. According to the policy of the United States
if the dual national retains his domicile in the other State after
attaining his majority, that State has the superior claita for the
right of protection. A proposal of the United States at the Hague
Conference of 1930 that such residence should create a presump-
tion of the election of nationality, was not accepted.! Briggs
observes: “The experience of the United States in attempting to
protect naturalized citizens who return to a country which also
claims them as nationals has led to a self-imposed limitation upon
its right to protect such citizens. In the face of a denial of its
right to afford protection to such citizens against a State similarly
claiming them as nationals, the United States at first presumed by
statute that they had lost its nationality and, at present, stipulates
the actual loss of its nationality. (See Nationality Act of 1940,
Sec. 404...)"2 Section 350 of the United States Immigration and
Nationality Act of 1952 provides that a person who acquires at
birth the nationality of the United States and of another State
and who has voluntarily sought or claimed the benefits of the
nationality of any foreign State, loses his United States nationality
after three years of continuous residence in that foreign State
unless he complies with certain conditions. As regards military
obligations of dual nationals, the policy of the United States

1. Minutes of the First Committee, 1930, V, Apnexure 11, p. 295.
2. Briggs: The Law of Nations, p. 516.

Moore: Digest., Vol. ITI, pp. 757-795.

Hackworth: Digest., Vol. II, pp. 279-346.

Hyde: International Law., Vol. II, pp. 1170-1170.

Opinion of Attorney—General Wickersham in the case of Nazara @Qossin

(1910), 28 Op. Att, Gen. p. 504,
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is similar to that embodied in Article 1 of the Protocol Relating
to Military Obligations in Certain Cases of Double Nationality.3

As regards the decisions of the courts of the United States,
one finds the following view-points. In Eaparte Gilroy, the District
Court for the Southern District of New York held that in the case
of a person born with the nationalities of two States under their
respective laws, the authorities of either of the two States have
the competence to determine his nationality in accordance with
its own laws.* In Perkins, Secretary of Labour, et al. v. Elg, the
Supreme Court observed as follows: “It follows that persons
may have a dual nationality.” It added: It has long been a
recognised principle in this country that if a child born here is taken
during minority to the country of his parent’s origin, when his
parents resume their former allegiance, he does not thereby lose
his citizenship in the United States provided that on attaining
majority he elects to retain :that citizenship and to return to the
United States to assume its duties.”’?

In the case of Dos Reis Ex Rel. Camara v. Nicolls (1947),
the U.S. First Circuit Court of Appeals refused to permit deprivation
of the United States nationality of an individual with dual nationality
who had been compelled to serve in the army of the other State i.e.,
the State of second nationality.® The individual named Camara
was born in the United States of Portuguese parents and was
thus an American citizen by birth. According to the law of
Portugal, he was also a Portuguese citizen. In this case the Portu-
guese military authorites turned down his plea that he was an
American citizen and that he was not willing to serve in the
Portuguese army. The U. S. Circuit Court of Appeals said
that Section 401 (c) of the United States Nationality Act of 1940
implied that induction into the armed forces of the foreign State
(i.e., Portugal) must be voluntary. Quoting the opinion of the
Supreme Court of the United States in Mackenzie v. Hare, wherein
the Supreme Court had declared that, It may be conceded that
& change of citizenship cannot be arbitrarily imposed, that is,
iE‘POS,ed without the concurrence of the ecitizen,”” the Circuit

2- Hackworth: Digest., Vol ITL, p, 364.

X (1919) 257 Fed. pp. 110 and 124.

- (1989) 307 U.8. pp. 325 and 329.

8 chm: Nationality and Statelessness in International Law, pp- 190-191.
W o F. Supp. p. 733. 161 F. 2d. p. 869.

9 & .
250 U. s, p. 311. Annual Digest,, 1947, Case No. 51, p- 117.
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Court decided that since Camara had done everything to assert
and preserve his American citizenship while in Portugal, that he
had never forsworn his American allegiance and that he was
inducted into the armed forces of Portugal, his second State, he
did not lose his American nationality. The Circuit Court of Appeals
in this case took into consideration the explanatory comment to
Section 401(c) of the U.S. Nationality Act of 1940, which stated:
“This provision is based upon the theory that an American national
who, after reaching the age of majority, voluntarily enters, or
continues to serve in, the army of a foreign State, thus offering
his all in support of such State, should be deemed to have trans-
ferred his allegiance to it. The words ‘serving in’ would apply
to the case of one who had entered the army of a foreign State
before attaining the age of majority but who, after reaching such
age, had continued to serve in it.”

“Tt is to be noted that Sub-section (c¢) of the Draft Code was
not limited to cases of dual nationality; and unless the words
‘entering or serving in the armed forces of a foreign State’ implied
that the induction must be voluntary, then any American citizen
who, during a visit abroad, might be grabbed and put into the
army of the foreign State would automatically lose his American
citizenship. This, of course, was never the intention of those
who drafted the Code; it is further evidenced by a statement by
the Cabinet Committee in its Letter of Submittal to the President:
“None of the various provisions in the Code concerning loss of
American nationality...is designed to be punitive or to interfere
with freedom of action. They are merely intended to deprive
persons of American nationality when such persons, by their own
acts, or inaction, show that their real attachment is to the foreign
country and not to the United States.”8

The above decision of the Circuit Court of Appeals was closely
followed in In re Gogal® decided by the District Court for the
Western District of Pennsylvania on December 31, 1947. The
Court held that a person born in the United States had not lost his
citizenship on being foreibly inducted into the Czechoslovak
army. In Attorney General of United States v. Rickefts2® decided

8. Annual Digest., 1947, Case No. 51, pp. 115-118,
9. 75 ¥. Supp. p. 268.
10, 165 F, 2d. p. 193,
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by the Circuit Court of Appeals, Ninth Circuit, on December 30,
1947, the Court held that a person with dual nationality would
not be deemed to have lost his American citizenship merely because
he held public office in Canada during his minority. Since an
infant was incapable of making a binding choice, the Court stated
that his return to the United States for the purpose of taking up
permanent residence therc showed that he elected to exercise
his American citizenship. In Savorgnan v. United States!! a
Wisconsin District Court held on September 10, 1947, that ex-
patriation was a voluntary act, and that a woman who, on marry-
ing an Italian consular officer, had filled in documents for the
purpdse of acquiring Italian nationality, without realizing that
ghe thereby lost American citizenship, did not thereby expatriate
herself. This decision was reversed by the Circuit Court of Appeals,
Seventh Circuit, on December 14, 1948.22 The Court took the
view that the naturalization, being a voluntary act it was tantamount
to expatriation. In Bauer v. Clark,'® decided by the Circuit Court
of Appeals, Seventh Circuit, on February 15, 1947, it was held that
a naturalized citizen who had been repatriated to Germany, got
voluntarily inducted into the German army, and who took the
oath of allegiance to the German State, forfeited his United States

nationality.l4

As regards the trend of the United States policy on claims
of dual nationals, Mr. Zvonko R. Rode, Attorney of Foreign
Claims Settlement Commission of the United States, observes as
follows: “The doctrine of non-responsibility of States in claims
of dual nationals, more frequently used in the first half of this
century, might gradually fall into disuse. The practical result
in this country (i.e., United States) might be that in the future
the Government of the United States will afford protection to its
citizens and espouse their personal injury or property damage
claims against foreign governments, notwithstanding the fact that
the claimants also appear to be citizens of the respondent country.

This trend of somewhat broadening protection to ecitizens
residing in this country is not based on purely theoretical opinions

11. 73 ¥, Suy 109

! . Supp. p. .

12,171 p, 2d. p. 155.

13. 161 F, 24. p. 397,

14, Annual Digest., 1947, p. 118.
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and views. At the present time, most of the claims of citizens
of the United States are directed against eountries behind the
Iron Curtain; the Soviet Union, the satellite States and China.
Many of the claimants are dual nationals because the nationality
laws of the Communist countries are generally based on the
principle of jus sanguinis and almost always interpreted by the
governments of these countries in the most unfavourable way to
the interests of claimants residing in the Free World. The princi-
ple of non-responsibility of States for claims of dual nationals was
originally introduced in international law under the sound assump-
tion that a dual national should not enjoy the protection of two
countries; his original and his adopted country. If an individual
was injured by the action of his original country, he generally
wag able to scek redress as a citizen of that country. Such a
doctrine was justified in the 19th and in the beginning of the
20th century, when social conditons in most of the civilized coun-
tries were stabilized and denial of justice was an exception rather
than the rule. The situation is quite different today. Communist
governments do not even pretend to give protection to claimants
who seek compensation for injuries inflicted on their persons or
property by deliberate actions of persecution, socialization,
confiscation, etc. To a minor degree, this situation is similar in
countries which formerly were dominated by colonial Powers.
Under these circumstances, the return to the theory of dominant
nationality appears to be quite justified.

In the above cases the principle of non-responsibility of the
respondent State for claims of dual nationals becomes meaningless
because citizens of Western countries who are also citizens of a
Communist country are left without any protection whatsoever, if
the governments of the adopted countries do not espouse their
claims. Tt is obvious that the theory of dominant nationality has
nothing to do with the application to nationality questions under
municipal law. Wherever a question of nationality arises within
the domestic jurisdiction of a country, the statutes and general
principles of law governing nationality will prevail and no dis-
crimination of any kind will be sustained by dual nationals, who
are also forcign nationals under foreign law. In the United States,
the relevant statutes are the so-called Expatriation Laws of 1907,
1940 and 1952. They are the only sources under which a determi-

S

»-5

nation of loss of nationality ean be n‘mdu. As a,-. result, 1;1 i;it;tlllrtz
the United States will probably afford 1)1‘0tcct1'~)‘n ‘fo C:}.l i l
we otherwise eligible under specific internationa
general principles of international law,
ant is a dual national and the respondent
nationality. However, the

whose claims @
agreements, or under
even though the claim

country is the country of his other : : iy
; qich elaim before an international tribunal mig
D ] K8

ed by the revived doctrine of dominant

e PRI d
natiopality, which has recently been considerably ‘tlcngthened
by t\.w Inutcmut»imml Court of Justice in the Nottebohm Cu".b? a-n
. cision of the United States-Italian Conciliation
lorence Strunsky Merge.’18

approval of
depend on and be influenc

by the unanimous de
S ;
Commission 10 the Claim of F

Umt:(: 12((;1“1%12(1112 British State practice, it has always b(.zen lll.eld
that in those cases where & British subject ha',d another na.tllo.na ity,
the British courts and authorities were entitled to ?rea-t him .ex(i
s a British subject and that while he was in the Unite

sively a j
. wstance, he was liable for

ingdom, he was subject to its laws, for ur v .
In{;x;ll;:m) service. This point was stresse:d by the ]?r?tls};igrelixt
in his despatch of March 13, 1858 to the .B‘rltxsh as!
.16 Further, the British Government
subject in or

Secretary %
or Lord Cowley, in Fan i
:aay not afford diplomatic protection to & -Brlt;Sh sl
against a country of which he is also a nationa g is . ‘é)Sh
has found expression in the General Instructions to | I.‘l s
Consular Officers.’?  Also the Law Officers of Grcat:, -};n;.‘am.x

their Legal Opinions delivered at the requestf of the Britis lorelixg
Office, l:ave consistently adopted this line of &p?rloa,; 1.truc-
regards international claims, Rule VII of the General 1ns

1 R ]
tions for the British Foreign Service stipulates as follows: Where

the claimant is & dual national, H.M. Government will not take

a British national if the respondent State is

up his claim as .0 if the respondent
. . ocond nationality, but may do so01 b e 3
the State of his secon to the injury,

State has, in  the circumstances which give rise :
. h national.”1® TFurther, Section

treated the claimant as o Britis

15, LC.J. Reports, 1955, p. 22.
49, AJ.1L., 1953, p.396. .
, 956, p. 154,
16 gg.;er:igﬁllnia)u:n cﬁ-u\m up for the Confergnce by the Preparatory
" Commiittee: Vol. I, Nationality, 1929, p. 23. MREL T
17, Feller, A. H. & Hudson, M.O.: A Collm:lu_n: of the Dip
h g s 1 Regulations, Vol. I, p. 202. ey &
18, b(iglgls;\lnr “‘n.\\‘\u-ti?);:kulity gui‘ Claims; British Practico’, =i, B.Y.LL,
1050, pp. 125-144.




56

7(3) of the British Naturalization Act of 1870, provides as
follows: “An alien to whom a certificate of naturalization is
granted shall in the United Kingdom be entitled to all political
and other rights, powers and privileges, and be subject to all oblj-
gations, to which a natural-born British subject is. entitled or
subject in the United Kingdom, with this qualification that he
shall not, when within the limits of the foreign State of which he
was a subject previously to obtaining his certificate of naturaliza-
tion, be deemed to be a British subject unless he has ce
a subject of that State in pursuance of the laws thereof, or in
pursuance of a treaty to that effect.” Clive Parry in this connexion
observes as follows: “The modern statute law of British nationality
equally recognises plural nationality, as was admitted by Younger
L. J. in the judgment quoted (i.e., Kramer v. Attorney-General).
And the Naturalization Act, 1870, was largely designed to take
account of, and so far as possible to exclude its occurrence.”? The
principle that each of the countries whose nationality is in question
may consider the person as its own national hasg not been followed
in all cases. However, it was applied by the English court in
Macdonald’s case in connection with the question whether a person
baving dual nationality born within the allegiance of the Crown
may be held liable to the penalties for treason for being found in
arms against his native country. In Ezx parte Freyberger it was
held that the de cujus, a natural-born British subject who was
also a subject of an enemy State, could not in time of war make
a declaration of alienage under Section 19 of the British National-
ity and Status of Aliens Act, 1914, and could not thercby cease
to be a British subject. His application for a writ of habeas
corpus against his enlistment in the British Army was dismissed.

Thus he was, for purposes of English Law relating to military
service, regarded as a British subject.

ased to be

The case of Kramer v. Attorney-General, decided by the House of
Lords, is said to be the leading modern English authority in which
plural nationality was directly at issue. There the de cujus,
who was a British subject Jure soli and a German national Jure
sanguinis, failed in his action for a declaration that his property
in the United Kingdom was not subject to a charge either under the
Treaty of Versailles (Art. 297) or the Treaty of Peace Order (Sec. 1).

19. Parry: Nationality and Citizenship Laws., p. 126,

b7

As against the appellant's argument that “‘within the realm thP
applicant is not and cannot be considered 0‘1 treated othcf'?\ x?e
than as a British subject,” it was held that “the appellant is in
fact by German law a German national 11(').1101.511(31(:55 bec.zaiflse
he is a British subject”; he fell, therefore, within tlrw provision
of Clause 1 (para. xvi) of the Treaty of Peace 01—.‘(.101'. l(mngef‘ LJl
gaid of the parallel legislation in the United 1\.111g<,1(.)1n that “such
an enactment, dealing...with the property in this count.ry of
persons described merely as German nationals cannot w1thc.)ut
wide words of cxtended interpretation be construed as touching
the property of a British subject. In thig coun’cryf an,(,l for .8110{1 a
purpose, the two deseriptions are mutually e-xcluslvte. This \.\ as,
however, a dissentient statement and was 1mmed1a.tcl.y q.uallﬁe.d
by the words: “I have not, of course, been forgetful in this
judgment, of Section 14 of the (British z.&ct of 1914), e'md of‘
the exceptional facility with which by making a declaration o
alienage persons in the position of the appellant and oth(?rs may
ceagse to be British subjects. (But) before such dOClaI‘a-thl.l has
been made...the status of such a person as the .appe:’llant in no
way differs from that of any ordinary British subject.””20 I.t may
be observed that their Lordships were aware of the existence
of the effective nationality in the de cujus, as could be gatherd from
the statement of Viscount Cave L. C. to the eﬂ’e-et that he .\\:as
“predominantly a German though with a secintilla of British
nationality.” Moreover, the court below too referred to Re C'hfzmbe'r-
lain’s Settlement where a natural-born British subject natlfra-hzczd in
Germany during the war had been treated as a German national.2!

English courts have frequently considered the question of an
individual’s association with a particular country, as shown by
his conduct, as being of legal relevance. It was stated, for c}.(ample,
in B. V. Friedmann that a Russian who had lived in England
since the age of five was an alien only in the techn.ical .;s‘ensc and
therefore an explusion order against him was set aside.22

. , A5 :
The recent case of Joyce v. Dircctor of Public Prosecutions

26-._-71“;;’.2) 2?)1;. p. 878. The (jpinon of the majority of ll’m Court of Appeal was
sustained by the House of Lords, (1923) A.C. p. .'))_.‘).
Parry: Nationality und Citizenship Laws., p. 124.
i‘,' (1921) 2 Ch. p. 533. carar i
2. (1914) 49. L.J. p. 181. 10 C.A.R. p. 72. :
(W)eiiz 4Nutioun}il\_' and Statelessness in International Law, pp. 189-190,
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involved primarily a question of municipal law whether an alien
who had beeu resident within the realm could be held guilty of
high treason in respect of the acts committed by him outside the
realm. It raised, however, also questions of interest from the
point of view of international law. In this connection mention
may be made of the significance attached by their Lordships to
Joyce’s factual association with the United Kingdom, although he
was not a British subject. It wag stated by Lord Jowitt L. C.:
“In the present case the appellant had long resided here and appears
to have had many ties with this country....Here there was
no suggestion that the appellant had surrendered his passport or
taken any other overt step to withdraw from his allegiance....”28

Though the Act of 1870 was repealed by the British
Nationality and Status of Aliens Act, 1914, the underlying prinei-
ple still holds good. This could be evidenced from the following
endorsement which the United Kingdom passports normally bear:
“When in the country of their second nationality such persons
(i.e., persons possessing a foreign nationality in addition to British
nationality) cannot avail themselves of the protection of H. M.
representatives against the authorities of the foreign country and
are not exempt, by rcason of possessing British nationality, from
any obligation (such as military service) to which they may be
fiable under foreign law”. As regards the phenomenon of plural
nationality in the United Kingdom, Clive Parry says as follows:
“With minor modifications the position established by the Act
of 1870 remained the same until 1949. One such modification was,
perhaps curiously, introduced by the courts rather than the legis-
lature. For it was held or implied that, despite the clear words
of the statutes, a British subject becoming naturalized in time
of war in an enemy State did not thereby cease to be a British
subject, and even that a declaration of alienage was ineffective to
divest British nationality in time of war. As for changes
by statute, though the Act of 1914 had confined the acquisition
of nationality jure sanguinis to the first foreign-born gencration,
and threreby reduced the incidence of plural nationality, the
introduction in 1922 of the liberty to secure the status of a subject
to the second and remoter foreign-born generations, reversed

23. (1946) A.C. p. 347, (1946) All. E.R. p. 186. 40, A.J.I.L., 1946, p. 663.
9, Cambridge L. J., 1947, pp. 330-348,
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the tendency. The wodification of the earlier inept provisions
as to the nationality of married women equally conduced to an

increased incidence of plural nationality.

The judicial statements set out above may thus be charac-
terised...as reflecting nothing more than the undoubted rule
that a British national who is also a foreign national was before
1949—and still is—in exactly the same position from the domestic
point of view as a person whose sole national status is British
save in regard to his capacity to divest himself of British nationality.
Under the former law a plural national could exceute a declara-
tion of alieaage if he had acquired his dual status at birth or
during infancy, subject only to the limitation of his right so to
do in time of war. Under the new law it is immaterial how or
when he acquired his dual status—whether at birth, or during
infancy, or (as was not ordinarily possible formerly) after majority.
Though plural nationality is of no domestic significance except
in so far as its possession enables the person concerned to divest
himself of British nationality, it has considerable external signi-
ficance in that it disentitles the United Kingdom to protect the
person concerned against the State of his foreign nationality. As
Drummond’s case shows, this is a rule of some antiquity. It
was,...confirmed by the action taken at the Hague Codifica-
tion Conference of 1930, the Convention on Certain Questions
Relating to the Conflict of Nationality Laws embodying both that
rule and the principle of British domestic practice that a plural
national may be treated by a State of which he is a national as
being in no different position from any other of its nationals except
in regard to diplomatic protection and to renunciation of nationa-
lity....The United Kingdom is a party to this instrument and
does not in practice impose the obligation of military service upon
any plural national Lefore he reaches his majority.”2

MEMBER COUNTRIES OF THE ASIAN-AFRICAN
LEGAL CONSULTATIVE COMMITTEE

According to Burma, a dual national must have freedom to
choose either of the nationalities, but in the view of India, this
should be gathered from the surrounding circumstances such as
Eis domicile or continued and habitual residence in one of the

=4, Parry: Nationality and Citizeuship Laws., pp. 126-128,
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countries concerned. Indonesia takes into account the various
circumstances including the attitude of the individual in order to
determine his active nationality. In the view of Japan, the
various tests must be applied but the principle of habitual residence
must be used as the general test in such nationality questions. The
U.AR. takes stock of the various factors such as his domicile,
holding of public office if any, the exercise of the right of franchise
at the time of general election in the country, etc., and in her
opinion only the State concerned should have the right to deter-
mine the national character of a dual national in its domain. In
the view of the member countries of the Committee, the overriding
nationality of an alien possessing dual nationality must be deter-
mined on the basis of his passport. Further, Iraq and the U.A.R.
would like to consider also other relevant factors in this connexion.
In the view of Burma, India, Iraq and Sudan, if a national of any
of these countries acquires the active nationality of a foreign
State, he loses his original nationality, but a Japanese national
in the like situation will not be divested of his original nationality.

Ceylon, Indonesia and Iraq take the line that the right ef
diplomatic protection of such a person belongs to the country
which issued him the passport. But in the view of Japan and the
U.A.R., the principle of active or dominant nationality should
determine such questions. If the deportation of such an alien
becomes necessary, Burma, Ceylon, Indonesia, India, Iraq and
Japan will deport him to the country which issued him the pass-
port. If he holds no passport, according to Ceylon, India and
Japan, the principle of active nationality shall be applied in this
regard, but Indonesia and Iraq will issue him an alien’s passport
and deport him to a country of his choice. The U.A.R. in such
a case wishes to send him to a country which considers him as
its national, provided that this course of action does not turn out
to be a sort of disguised extradition. India claims the right to
deport or expel a dual national if necessary, but Japan does not
favour such a course of action. Indonesia is of the view that
deportation of a dual national may be resorted to only for political
reasons, and that too only during national emergencies. The Consti-
tution of the U.A.R. prohibits deportation of the nationals of the
U.AR. Such a prohibition applies with equal force even in the
case of dual nationals. But during national emergencies, any
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national can be placed under house arrest or prevented from
residing in certain specified places as the government may deem fit.
Indonesia and the U.A.R. may receive back on their territories
their own nationals expelled from foreign States.

In Indonesia, Japan and the U.AR., a dual national is
treated just like any of their own nationals. When there is a
conflict of nationality laws, under Art. 25 of the Civil Code of Egypt,
the Egyptian nationality law will prevail. Within a third State,
in the view of Indonesia, Japan and the U.A.R., a person having
more than one nationality shall be treated as if he has only one
nationality. Burma, Indonesia, Iraq, Japan and the U.A.R. main-
tain that it is all the more in the interests of the State concerned
to treat a dual national as a person with only one nationality, but
India takes the line that only under extraordinarycircumstances
it may be necessary for a State to adopt such an attitude. Also
in the view of the U.A.R., such a course of action will help a State
to guard against the pitfalls of dual nationality. The member
countries of the Asian-African Legal Consultative Committee
are of the view that a State may not prefer an international claim
or afford diplomatic protection to one of its nationals against a
State whose nationality such person also possesses. Dual nationals
in Burma, India, Iraq and the U.A.R. are also liable for military
service. According to Indonesia and the U.A.R., the fact of active
nationality of a dual national is important to decide upon his
liability for military service. In time of war, Indonesia claims
the right to impose restrictions on the rights and obligations of
persons possessing dual nationality.

According to Burma, Iraq and the U.AR., a national owes
allegiance to his State and as he is entitled to rights and privileges,
he is liable for corresponding duties. In time of war, if the dual
national joins the armed forces of a third State, which is at war
with the two States with which he is connected by the link
of nationality, he will be deemed to have committed treason against
those States. The liability of a Japanese national for treason is
determined by its courts of law which normally take into account
the principle of active nationality of the dual national in this
regard,
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CHAPTER IV
THE VIEWS OF WRITERS

Eminent text-book writers have discussed the problem of
multiple nationality that has been confronting mankind for several
decades. Their researches were concentrated on finding out
suitable principles for the solution of conflicts and thus to deter-
mine as to which of the several nationalities held by an individual
should prevail. The memorable Canevaro case, in particular, has
not escaped the critical review of the writers of repute, such as
Zitelmann, Kohler and Wehberg.

Westlake, a leading English authority, takes the line that in
case of clashes arising out of existence of dual nationality, the
nationality acquired jure soli should prevail over that acquired
jure sanguinis, as the principle of jure soli has been regarded as
the older of the two in the history of nationality legislation of States.
American writers like Borchard and Hyde have lent support to
the principle of individual’s right of election ‘‘involved in the
application of the test of domicile” or habitual residence. The
paramount importance given to habitual residence by the distin-
guished American experts has found expression in the Draft Con-
vention on Nationality prepared by the Harvard Law Research
in 19291 Some French publicists like de Lapradelle and Politis
have recommended the principle of what is known as the effective
nationality or active nationality. This principle is also popularly
known as the principle of dominant or overriding nationality.
Further, in their view preference should be given to the nationality
laws of the States concerned in such matters. But there are other
French writers who have recommended other principles in this
regard, for instance, Pillet prefers the older nationality, while
Weiss is in sympathy with the nationality law most closely re-
sembling that of the third state. Distinguished German text-
book writers are also in favour of the principle of effective nationa-
lity for the solution of the questions involving plural nationality.
Neumann, Niemeyer and Wolff could be cited as some of the
proponents of this view.2

1. Articles 11, 12, 14 and 16.

Weis:  Nationality and Statelessness in Tnternational Law, P. 191.
2. Weis: Ibid, p. 192,
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CHAPTER V

COMMENTS ON TREATIES AND
CONVENTIONS ON NATIONALITY

During the 19th century, naturalization of the British subjects

in the United States brought about serious differences Petwecn
Great Britain and the United States of America. For instance
in 1812. & time when Great Britain adhered to the r}lle t?lat
no natufa-l-bom British subject could lose his original nationality,
the naturalization of British nationals by the United Stafes brought
about hostilities between the two countries. TFor a similar reason,
frequent disputes arose in the nineteenth century also bet‘\ve.}en
the United States and Prussia.! In order to regulate conflicting
claims to the allegiance of naturalised persons and to remove the
other inconveniences resulting from dual nationality during the
second half of the nineteenth century, the United States entered
into numerous bilateral agreements, popularly known as the
Bancroft Conventions, with mostly European States and South
American States. The Bancroft Conventions of 1869 concluded
between the United States and Great Britain provided for the
full mutnal recognition of past and future naturalizations in the
two countrics subject to a concession to persons belonging to the
one and already naturalised in the other to change their minds
and regain t,hcir" original status within a period of two years, and
to & more general rule that, if the law of either country were to
permit its former nationals. naturalised in the other in either the
past or the future, to regain their original status, that other would
no longer claim them as nationals.® Broadly, these agreements

were ofwtwo kinds: (a) they either provided which of the nationa-
lities possessed by the dual national should be recognized as .pre-
vailing between the contracting States, or (b) they .contamed

provisions regulating the determination of the nationality of the

individual concerned, in which case, the nationality law of at least

one of the contracting parties was to be suitably amended in

order to avoid dual nationality. Further, since 1868 the United

States tried to prevent the imposition of obligations of milita.try

service and other obligations of like character on persons h_?.v111g

L. Oppenheim: International Law,vol. I, p. 666-footnote.
Parry: Nationality and Citizenship Laws., p. 78.
Hackworth: Digest., vol. LI, p. 256.
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double nationality by entering into several bilateral agreements
with other eountries. It may be noted that most of the agree-
ments concluded by the United States with the European coun-
tries, (e.g., Austria, Hungary, Belgium, Bulgaria, Denmark, Fin-
land, Germany, Great Britain, Novway, Portugal, Sweden, Switzer-
land, Brazil, (osta Rica, Haiti, Honduras, Nicaragua, Peru,
Salvador and Uruguay) embodied the principle that the immi-
grants from the contracting parties were entitled to voluntarily
expatriate themselves upon their naturalization in the United
States of America.? Furthermore, these treaties provided for the
right of a naturalized citizen of the United States to “return to
his country of origin without being subject to punishment for failure,
prior to naturalization, to respond to calls for military service.
However, in some treaties, military deserters were excluded from
the benefits of such privilege. Thus individuals taking up perma-
nent residence in the United States otherwise than in good faith
generally were excluded from the purview of these treaties.?

The problem of the nationality of naturalized persons who
return to the country of their origin, has been regulated between
several American States by a multilateral Convention on the
Status of Naturalized Citizens adopted by the Third International
Conference of American States at Rio de Janeiro on August 13,
1906. Under Article 1 of this Convention, naturalised persons
who take up residence in their native country without the intention
of returning to the country in which they have been naturalised
are to be considered as having resumed their original nationality
and as having renounced the nationality acquired by naturalization.
According to Article 2, the intention not to return will be presumed
when the naturalised person has resided in his native country for
a period of more than two years, which may, however, be rebutted
by evidence to the contrary.s

The Bustamante Code too, contains provisions for the solution
of conflicts arising from multiple nationality (Articles 9-11).%

3. Hackworth: Ibid., p. 377.

4. Hackworth: Ibid., Vol. ITI, pp. 377-378 and 404-414,

5. Treaties, Conventions, International Aets: Protocols and Agreements,
between the United States of America and other Powers, p. 2882,

6. Flournoy and Hudson: A Colleetion of Nationality Laws of Various

Countries, p. 654.
Weis:  Nationality and Statelessness in International Law, pp- 187-188.
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According to this code the test of domicile and in its absence,
the principles accepted by the law of the trial court must
be applied for the attribution of active nationality to plural
nationals within the third States. It may be noted that the
Inter-American Juridical Committec followed this rule in its
Report and Draft Convention in 1952. The adoption by the Con-
ference on Private International Law, held at The Hague in 1928,
of the principle that in the third States the nationality of that
State in which the de cujus had his habitual residence should be
considered as his effective nationality may also be mentioned
in this connection. Further, the principle of effective nationality
has been embodied also in the Statute of the International Court
of Justice as the determining test for the nationality of judges
of plural nationality. Article 3 para 2 of the Statute declares
that, ““A person who for the purposes of membership in the Court
could be regarded as a national of more than one State, shall be
deemed to be a national ¢f the one in which he ordinarily exercises
civil and political rights.” A similar provision has been included
in the Statute of the International Law Commission.?

* THE HAGUE CODIFICATION CONFERENCE OF 1930
AND DUAL NATIONALITY

As stated above, the difficulties arising out of dual nationality
have been causing inconvenience and embarrassment among the
nations of the world. Sueh inconveniences and hardships resulting
from double nationality became prominent in consequence of the
territorial changes effected by the Peace Treaties of 1919, These
changes which brought about the inevitable transfers of popula-
tion, changes of nationality and the consequent sufferings of the
people involved evoked interest of the nations of the world in the
problems posed by dual nationality. In the view of Oppenheim,
“this was probably one of the reasons why the Hague Codification
Conference of 1930 reached agreement on certain aspects of the
matter.”’® Thus the problem of dual nationality was taken up
for eonsideration by the League of Nation’s First Conference on
the Progressive Codification of International Law, held at the

7. Article 2(3) of the Annex to Resolution 174(11) of the Genernl Assembly
of the United Nations, November 21, 1947.
Weis: Nationality and statelessness in Internationl Law, p, 188.
Oppenheim: International Law, Vol. I, p- 666,
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Hague from March 13 to April 12, 1980. The First Committee
of the Conference discussed at length the general question con-
cerning the conflict of nationality laws. As the result of the work
of that Committee, the Conference adopted one convention and
three protocols which contain the rules agreed upon by the parti-
cipants: (a) Convention Concerning Certain Questions relating to the
Conflict of Nationality Laws;? (b) Protocol relating to Military
Obligations in Certain Cases of Double Nationality;1® (c) Protocol
relating to a Certain Case of Statelessness;!! and (d) Spceial
Protocol concerning Statelessness.’? It may be noted that the
Convention on Certain Questions relating to the Confliet of
Nationality Laws, referred to above, which was signed by re-
presentatives of 37 States, came into force on July 1, 1937. By
July 31, 1946, the following States have ratified or acceded to the
convention: Belgium, Brazil, United Kingdom (including all parts
of the British Empire which were not separate Members of the Lea-
gue of Nations), Canada, Australia, India, China, Monaco, Nether-
lands, Norway, Poland, and Sweden. Burma and Pakistan acceded
subsequently.’® The Protocol relating to Military Obligations in
Certain Cases of Double Nationality has been in force since May
25, 1937. By July 31, 1946 the following States have ratified or acce-
ded to the protocol: Australia, Belgium, Brazil, Colombia, Cuba,
India, Netherlands, Salvador, Sweden, Union of South Africa, United
Kingdom and United States. Burma and Pakistan acceded subse-
quently.!* The Protocol relating to a Certain Case of Statelessness
has also been in force since July 1, 1937. It has been ratified or
acceded to by the following States: Australia, Brazil, Chile, China,
India, Netherlands, Poland, Salvador, Union of South Africa and
United Kingdom. Burma and Pakistan acceded subsequently.!® The

9. This Convention contains 31 articles. League of Nations Document,
C. 24. M. 13. 1931. v. 179, League of Nations Treaty Scries, p. 89.
Hudson: International Legislation, Vol. V, pp. 359-374.

10. This Protocol contains 17 articles. L. N. Doe., C. 25. M. 14. 1931. V. 178,
L.N.T.S., p. 227. Hudson: International Legislation, Vol. V, pp. 374-381.

11. This Protocol contains 15 articles. L. N. Doec., C. 26. M. 15. 1931. V. 179,
L.N.T.S., p. 115. Hudson: International Legislation, vol. v, pp. 381-387.

12, This Protocol contains I5 articles. L.N. Doec., C. 27. M. 16. 1931. V,
Hudson: International Legislation, Vol. V, pp. 387-394.

13. L. N. Does., 1944. V. 2, and 1946. V. I. L. N. Official Journal, Spl. Suppt.,
193, p. 63.

14. L. N. Docs., 1944, V. 2, p. 64 and 1946. V. L.

15. Jones, M. J.: British Nationality Law, rev. ed., 1956, p. 49.
L. N. Official Journal, Spl. Suppt., No. 193, p. 62,
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Special Protocol concerning Statelessness has not come into force
as yet for want of requisite number of ratifications.1®

The Preparatory Committece for the Hague Codification
Conference invited the views of the various governments on the
three following questions relating to dual nationality:

(1) Whether in cases of this kind each State has the right
to apply its own law?

(2) Is either of the States whose nationality a person possesses
entitled to exercise the right of diplomatic protection on his behalf
against the other State? If no answer covering all cases can be
given, can such proteetion be exercised as against a State of which
the person concerned has been a national since birth, or against
a State of which he is a national through naturalization, or in
which he is domiciled, or on behalf of which he is or has been
charged with political functions, or is the question governed by
other considerations capable of being formulated?

(3) What principles decide which nationality is to prevail
over the other when the question presents itself to a third State?

The replies of the various governments to the first question
affirmed almost unanimously that a State had the right to apply
its own law. This principle has been embodied in Article 3 of the
Convention on Certain Questions relating to the Conflict of Nationa-
lity Laws, which was accepted by the First Committee by a vote
of 40 to 1 with 6 abstentions. This article expressely declares that
a dual national, i.e., a person having two or more nationalities,
may be regarded as its national by each of the States whose
nationality he possesses.

The Government of the United States, while recognising
the principle, stated that “the United States does not recognise
the existence of dual nationality in the cases of persons of alien
origin who have obtained naturalisation in the United States, and
referred to Vol. ITT of J. B. Moore’s work, “A Digest of Inter-
national Law" in this regard.

18. Weis: Nationality and Statelessness in International Law, p- 30. i
L. N. Offiical Journal, Spl. Suppt., No. 193, p. 81,
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In reply to the seeond question, the Governments of the Union
of South Africa, Germany, Australia, Austria, Bulgaria, Czechoslo-
vakia, Egypt, Latvia, Poland, Siam and Sweden stated that no
State should exereise its right of diplomatic protection on hehalf
of a national against another State of which that person was also
a national. The Governments of Great Britain, India and New
Zealand replied that in their view a State was entitled to regard
its own nationality as the dominant or overriding nationality (a)
on its own territory, and (b) in all questions which might arise as
between that State and the individual concerned.l? Thus they
took the line thata State mustnot claim the right of diploma-
matic protection on behalf of a national against another State of
which that person was also a national. They cited the Stevenson
case decided by the British — Venezuelan Claims Commission in
support of their stand.’® The United States while expressing
agreement with the principle referred to, emphasized the importance
of domicile of the individual as indicative of his choice and pre-
ference in this regard. It thought that the individual’s election
in favour of one State as against the other would constitute a guide
to decide upon the merits of the clamaints for the right of diplomatic
protection when he is abroad. Further, in its view, a multi-
lateral convention, stipulating the circumstances in which a State
could legitimately extend diplomatic protection to a dual national,
was very necessary. Furthermore, in its view such a plurilateral
convention would incidentally enable & third State to decide upon
the dominant nationality of the dual citizen in case of necessity.
Thus the United States took the view that the domicile of the in-
dividual concerned should be given due weight in this regard.
The Governments of Belgium and France stressed in their replies
the importance of the effective exercise by the individual concerned
of one of the nationalities involved as the determining factor in
cases of this nature. Article 4 of the Convention which was adopted
by a vote of 29 to 5, with 13 abstentions, which embodies the above
views of the participating States, deelares that, “A State may not
afford diplomatie protection to one of its nationals against a State
whose nationality such person also possesses.” It may be noted
that Yugoslavia wished to add the following provision to Article 4

2

17.  Bases of Discussion, Hague Conference for the Codification of International
Law, 1020, V. 1, p. 28,

13.  Ralston, J. H.: Venezuelan Arbitrations of 1903 (1004), pp- 438 and 451,
Weis;  Nutionality and Statelessness in International Law, pp. 182-183.
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of the Convention : “Similarly, a person possessing two or more
nationalities may not plead that he is a national of one State, in
order to bring a personal action through an international tribunal
or commission in respect of another State of which he is also a
national.”® It may be noted that this view of Yugoslavia is
similar to the dictum of the British-Mexican Claims Cominission
in the Honey Claim (1931). The Claims Commission in that case
stated: “It is an accepted rule of international law that such a
person (i.e., sujet mizic) cannot make one of the countries to which
he owes allegiance a defendant before an international tribunal.”20
In this context Briggs emphasises as follows: “Itshould be obser-
ved, however, that by taking jurisdiction in such dual nationality
cases the court does not-and, in fact, cannot-deprive the individual
of his status as a national of either State.”?! During the ensuing
discussions although several delegates were in agreement with the
Yugoslav amendment in principle, they were not in favour of its
inclusion in the convention itself for the simple reason that it
deals with a case that is so rare as to be of little interest to the
majority of States.”’2

On the third question, i.e., the question concerning the
dual national and a third State, the replics of governments showed
a divergence of views. A number of governments wanted prefer-
rence to be given to the nationality of the State in whose territory
the individual was domiciled, or habitually resident; while others
including the United Kingdom, Australia and the Union of South
Africa, stated that the person concerned should be giventhe freedom
of choice between the nationalitieshe possessed,or in the alternative,
& combination of both the methods should be resorted to in this
regard. The French Government advocated the test of effective-
ness of nationality, while still others suggested some other criteria
for the solution of the problem.

It may be noted that during the discussions in the First Commi-
ttee, the Dutch Delegate pointed out the difference between public
and private law on this point. In his view questions of

19. Acts of the Hague Conference for the Codification of International Law
4 Vol. II,-Minutes of the First Committee, p. 57.

20. Honey Claim (1931), Further Decisions and Opinions of the Anglo-Mexican
" Special Claims Commission, 1933, pp. 13-14.

21, Briggs: The Law of Nations, p. 516.

22. Minutes of the First Committee, p. 305,




